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Brownfields 
Definition 

 

 Defined as real property, the expansion, 

redevelopment, or reuse of which may be 

complicated by the presence of a hazardous 

substance, pollutant, or contaminant 

 



Brownfields 
Scope 

 

 Kentucky Department of Environmental 

Protection (KDEP) estimates that there are 

approximately 8,000 brownfield sites in 

Kentucky 

 



Brownfields 
Redevelopment & Liability Concerns 

 Federal Statutes 

 Comprehensive Environmental Response, 

Compensation and Liability Act (CERCLA) 

 Resource Conservation and Recovery Act 

(RCRA) 

 State Statutes 

 KRS 224.1-400 

 KRS 224.1-405 

 



Brownfields 
Defenses to Liability 

 

 Innocent Landowner 

 

 Contiguous Landowner 

 

 Bona Fide Prospective Purchaser (BFPP) 

 



Brownfields 
Kentucky Brownfields Redevelopment Program 

The Process… 
 

 Phase I Environmental Site Assessment (Due Diligence) 

 Phase II Environmental Site Assessment (Maybe) 

 Property Management Plan (Certified by P.G. or P.E.) 

 The Kentucky Brownfields Application ($2,500 fee) 

 State Review/approval  

 Letter of Eligibility 

 The Bank Loan 

 Construction 

 Remediation Report 

 Letter of Concurrence 



Brownfields 
Kentucky Brownfields Redevelopment Program 

 Passed by 2012 General Assembly (HB 465) and 

codified at KRS 241.1-415 

 Statutory Requirements—applicant must certify to the 

Kentucky Energy and Environment Cabinet, and the 

Cabinet must find, that all of the following 

requirements are met: 

 

1. The release occurred prior to the property owner's 

acquisition of the property; 

 

 

 



Brownfields 
Kentucky Brownfields Redevelopment Program 

 Statutory Requirements (continued) 

 

2. The property owner made all appropriate inquiries 

into previous ownership and uses of the property in 

accordance with generally accepted practices; (BFPP) 

 

3. The property owner or a responsible party has 

provided all legally required notices under KRS 

Chapter 224; 

 

 

 

 



Brownfields 
Kentucky Brownfields Redevelopment Program 

 Statutory Requirements (continued) 

 

4. The property owner is in compliance with all land 

use restrictions and will not impede the effectiveness 

or integrity of any institutional control required for the 

property; 

 

5. The property owner complied with any information 

requests by the cabinet under KRS Chapter 224; 

 

 

 



Brownfields 
Kentucky Brownfields Redevelopment Program 

 Statutory Requirements (continued) 

 

6. The property owner is not and has not been 

affiliated with any person who is potentially liable for 

the releases 

7. The property owner has not caused or contributed 

to the release. 

 
Call Herb Petitjean: Division of Compliance Assistance: 502-564-0323 

 

 

 



Brownfields 
Kentucky Brownfields Redevelopment Program 

 Results 
 Letter of eligibility & letter of concurrence from the Cabinet 

that intended future use of the property will not interfere 

with remediation of the release as required by the Cabinet, 

increase the impacts of the release on human health or the 

environment, or expose the public and environment to 

unacceptable harm 

 The property owner will not be liable for performing 

characterization, correcting the effects of the release on the 

environment, or performing corrective action 

 Prospective and existing property owners are eligible 

 

 



Brownfields 
Kentucky Brownfields 

 

 

 

       Notice of Eligibility  



Brownfields 
Kentucky Brownfields 

 

 

 

      Notice of Concurrence 



Brownfields 
The Mellow Mushroom Site.. 

 

Problem: 

 Legacy soil and groundwater contamination 

 Bankrupt owner & Property Liens 

 Perceived as undevelopable 

 Money ($) 

 

   Solution  

 Engaged a visionary developer to engage other support 

 Gained community and government support 

 Identified funding sources 

 Limited liability thru the New Kentucky Brownfield Law to secure 

bank loan 

 
 



Brownfields 
Assessment & Cleanup  

 
 

 

 

 

 

USEPA Brownfield Grants 



Brownfields 
USEPA Brownfields 

Program  



Brownfields 
The Mellow Mushroom Site.. 

 The current owner had filed for bankruptcy, how did that affect the process? 

 The Cabinet and current owner had numerous discussions on liability. 

 The Cabinet concurred that as long as the perspective owner conducted 
appropriate “due diligence” and provided on-going “due care” they would not be 
held liable for past releases.  

 How important was it to get the liability protection? 

 The perspective buyer needed bank financing. 

 Since the current owner was in bankruptcy and there was off-site 
groundwater contamination who would pick up the remediation costs? 

 The state of Kentucky.  

 How stringent is the Property Management Plan 

 The new owner will need to cap the site and maintain a vapor barrier 

           in occupied spaces.  No remediation is ever necessary! 

 



Brownfields 
Phase I Environmental Site Assessment (ASTM 1527-13)  

 Regulatory Agency File Review & Summary 

 Kentucky Department for Environmental Protection 

 Local agencies 

 Historical Records Review 

 Sandborn Maps 

 Topos 

 Aerials 

 Site Reconnaissance 

 Review of current and historical processes or activities  

 Property Inspection 
 Underground Storage Tanks 

 Evidence of spill or releases to the environment  

 Possible Vapor intrusion Evaluation 

 Interviews of current owner, occupants and purchaser 

 Identify Recognized Environmental Condition (RECs) 

 



Brownfields 
Phase I Environmental Site Assessment (ASTM 1527-13)  

 

Assume 6 month shelf life… 

 

In accordance with ASTM E 1527-13, this report is valid for one year from the date 

of the intended transaction, assuming interviews, a search for environmental liens, a 

review of government records, the visual inspection of the Site and surrounding 

properties, and the EP declarations are updated within 180 days prior to the 

intended transaction.  The earliest date of these activities was 19 November 2015.  

Hence, without further update this Phase I ESA will not be valid after 17 May 2016. 

 



Brownfields 
The Property Management Plan 

 Review of historical contaminants 

 Review of existing site conditions 

 Evaluation of future use scenarios  

 Evaluate exposure pathways 

 Corrective Action Plan 
 Vapor barrier 

 Soils management  

 Protective Measures 
 Caps 

 Institutional Controls & Engineering Controls 

 Maintenance Requirements 
 Inspections 

 Reporting to the Kentucky Department for Environmental Protection 

 Repairs 

 Procedures for Changes in Land Use of Approved Plan  

 



Brownfields 
Kentucky Brownfields 

 

 

 
                Annual Report 



 

Brownfields Redevelopment  
 
The former Miracle Cleaners was a real drag on the neighborhood.. 



 

Brownfields Redevelopment 
 
 

The Challenge  

Prior “Miracle Cleaners” Dry 

Cleaner Site had contaminated  

groundwater.  

  



 

Brownfields Redevelopment  
 

The Opportunity 

Great Neighborhood & Developer Commitment 

USEPA Brownfield Funds (Louisville)  

Kentucky’s New Brownfield Law 

Create over 100 new jobs 

Redevelopment Problems 

Off-site Groundwater contamination 

Perceived as a contaminated site  

Bankrupt property owner 

Property Liens 

Financing Problems 



 

Brownfields Redevelopment  
 
The Basement funneled contaminants into groundwater…  



 

Brownfields Redevelopment  
 

Getting started….. Ouch! 

Expect the unexpected and maintain 

strong regulatory relationships….. 



 

Brownfields Redevelopment  
Additional Soil Testing/Geotechnical Issues  



 

Brownfields Redevelopment  
The Vapor Barrier…just to be safe. 



 

Brownfields Redevelopment  
Beginning Construction… 



 

Brownfields Redevelopment  
Second floor construction… 



 

Brownfields Redevelopment  
 

 

 

   

The “Mellow” 

 

 

 



 

Brownfields Redevelopment  
 

 

 

  

    The “Mellow” 

 

 
 

 

 



 

Brownfields Redevelopment 
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Brownfields Redevelopment 
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Brownfields Redevelopment  
 

 

  

         The “Mellow” 
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Brownfields Redevelopment  
Before/After 



The Mellow Mushroom Restaurant 
Lots of good press…. Important to the community. 

 



 

Brownfields Redevelopment 

 

     The “Mellow” 
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February 18, 2016 

www.insiderlouisville.com 

 

 



QUESTIONS? 

 

Andy Blieden 

Owner/Developer 

andyblieden@aol.com 

502-599-8270 

 

 

Bob Perkins 

Amec Foster Wheeler 

bob.perkins@amecfw.com 

502-471-2353 

502-643-5823 (cell) 

 

 

 

 

 

 

 


